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Stewart® Bulletin

 

Dear Associates:   

Please be advised that on October 5, 2010, Public Act 201 of 2010 entitled the 
"Commercial Real Estate Broker's Lien Act", was signed into effect by the Governor. 
Effective immediately, this Act creates a right to enforce a lien by a real estate Broker 
against commercial property which is the subject of a written commission agreement if 
recorded against the subject property prior to the date of conveyance.  The lien attaches 
and establishes its priority at the date of recordation.  Commercial property is defined as 
property other than: 

l Real estate zoned for single family use on which no building or structure is 
located. 

l Real estate on which 4 or fewer residential units are located.
 

l Real estate on which more than 4 residential units are located if the units are 
single-family residential units, including houses, condominiums or townhouses in 
a subdivision or condominium project, that are sold, leased, or otherwise 
conveyed on a unit-by-unit basis.

There are exceptions to the rule that the lien must be recorded prior to the date of 
conveyance, e.g. when the commission is payable in installments or when the 
commission is due as a result of a signed lease agreement. [Note: if a commission is due 
on the execution of an option to purchase real estate, the lien must be recorded prior to 
the actual conveyance of the property pursuant to the option.]  

As a result of this Act, it is necessary in a commercial sale or lease transaction (as 
defined above) to use the following Schedule B requirement where we are closing and 
providing title insurance: As you are aware, all policy forms are to be acquired through 
Stewart Title's STEPS program for tracking and remittance purposes.  Please 
disseminate this bulletin to all appropriate office personnel and assure that all 
employees are using the forms by the date indicated above.

Submit to the Company a Release of Lien from both the seller's and buyer's real 
estate Broker pursuant to the provisions of Public Act 201 or 2010 or submit an 
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Affidavit executed by the seller and buyer that they have not employed the use of a 
Broker or Broker's agent/employee in the transaction.  

The Affidavit should indemnify and hold you harmless for any inaccuracy in that 
representation.  The affidavit and indemnity language may be added to any existing 
"estoppel affidavit" or "seller's affidavit" secured at the closing but must be signed by 
both seller and buyer.  This Act emphasizes the necessity of doing a "date-down" of title 
immediately prior to closing to assure that we are picking up any recorded liens so that 
we may require their release. In the event that we do not close the transaction, we must 
carefully review title to take exception for liens which come on record prior to the date 
of policy.   [Note: We do not cover "gap" matters on transactions we do not close.]

In the event that a Broker's fee is due and owing, make sure to pay off the commission 
and secure a release of lien right from the Broker at the closing.  [It would not need to 
be recorded unless a lien was recorded.]   Also, be aware that the Act contemplates that 
the parties may escrow funds sufficient to cover the amount of the lien.  The Act does 
not require that you act as escrow agent for this purpose. It simply states that it does not 
constitute grounds upon which the seller and buyer can terminate the sale.  If you 
choose to act as Escrow Agent, you are to collect funds sufficient to cover the amount 
of the commission which funds "shall remain in the escrow account until the rights to 
the money have been determined by a written agreement...or order by a court of 
competent jurisdiction".  Upon the escrowing of sufficient funds, the Broker shall 
provide a release of lien in substantially the form described by the statute.  This should 
be secured in conjunction with the closing with the creation of the escrow 
account.  Finally, failure to commence a foreclosure of the lien within one year from the 
date of recording of the lien acts to extinguish the lien similar to a lien under the 
Construction Lien Act.  

Please disseminate this Bulletin to all appropriate personnel.

This Bulletin relates solely to Michigan. 

If you have questions relating to this or other bulletins, please contact your local 
underwriting personnel or Stewart Legal Services.

For on-line viewing of this and other bulletins, please log onto www.vuwriter.com.  

THIS BULLETIN IS FURNISHED TO INFORM YOU OF CURRENT DEVELOPMENTS.  AS A REMINDER, YOU 
ARE CHARGED WITH KNOWLEDGE OF ALL CONTENT ON VIRTUAL UNDERWRITER AS IT EXISTS FROM 
TIME TO TIME AND ANY OTHER INSTRUCTIONS.  OUR UNDERWRITING AGREEMENTS DO NOT 
AUTHORIZE OUR ISSUING AGENTS TO ENGAGE IN SETTLEMENTS OR CLOSINGS ON BEHALF OF 
STEWART TITLE GUARANTY COMPANY. THIS BULLETIN IS NOT INTENDED TO DIRECT YOUR ESCROW 
OR SETTLEMENT PRACTICES OR TO CHANGE PROVISIONS OF APPLICABLE UNDERWRITING 
AGREEMENTS. CONFIDENTIAL, PROPRIETARY, OR NONPUBLIC PERSONAL INFORMATION SHOULD 
NEVER BE SECURED, SHARED, OR DISSEMINATED EXCEPT AS ALLOWED BY LAW.  IF APPLICABLE 
STATE LAW OR REGULATION IMPOSES ADDITIONAL REQUIREMENTS, YOU SHOULD CONTINUE TO 
COMPLY WITH THOSE REQUIREMENTS.

Note: Copy and distribute this bulletin to your escrow officers, title examiners, title 
officers, searchers and anyone else that you feel should know about it. 
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